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cially, and in the first instance, in the fields affected by the events of the 
recent war." 

The second subcommittee has as the basis of its work the preparation 
for ultimate action under the second paragraph, which is in these words: 
"To formulate and agree upon the amendments and additions, if any, to 
the rules of international law shown to be necessary or useful by the events 
of the war and the changes in the conditions of international life and inter- 
course which have followed the war." Of that subcommittee Dr. Harry 
Pratt Judson is chairman. 

The third subcommittee has the paragraph which reads: "To en- 
deavor to reconcile divergent views and secure general agreement upon 
the rules which have been in dispute heretofore." Of that committee Gov- 
ernor Simeon E. Baldwin is chairman. 

The fourth subcommittee has the paragraph which reads: "To con- 
sider the subjects not now adequately regulated by international law, but 
as to which the interests of international justice require that rules shall be 
declared and accepted." Of that committee Dr. Paul S. Reinsch is chair- 
man. 

The idea of the program is that in this way the necessary preparation, 
involving the long and intensive study and labor necessary to be had before 
any international conference can take up these subjects, may be begun and 
that we may make a start upon it. 

I now have the pleasure of presenting to the Society a gentleman whom 
you may perhaps have heard of, Mr. James Brown Scott, Director of the 
Division of International Law of the Carnegie Endowment for Interna- 
tional Peace, who will speak on "The advancement of international law 
essential to an International Court of Justice." 

ADVANCEMENT OF INTERNATIONAL LAW ESSENTIAL TO AN 
INTERNATIONAL COURT OF JUSTICE 

Addbess by James Brown Scott 

Director of the Division of International Law of the Carnegie Endowment for 

International Peace 

Mr. Chairman, and ladies and gentlemen: When the Committee on 
Program was considering the subjects to be laid before the members and 
discussed at the annual meeting, it was suggested that there should be an 
opening address explaining somewhat in detail the purpose of the program. 

At that time it was not known what the nature of the address of the 
President of the Society would be. Those of you who had the pleasure of 
listening to him last night are no doubt aware that the field which was set 
aside for me by the Program Committee has been covered by Mr. Root. 
The remarks which he has made this morning have filled up the gaps, if 
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any there were. I might therefore appropriately close before beginning 
by saying: "Ditto to Mr. Burke." 

However, as I am on my feet, I shall make some observations on the 
views which Mr. Root has presented to you, which, however, can hardly be 
strengthened and can only be weakened by argument. 

The great difficulty in the establishment of a court of international law, 
as distinguished from a tribunal of arbitration, lies in the fact that the rules 
of law to be applied in a court are supposed to be known in advance. 
Nations are very chary and properly so about agreeing to an institution 
and binding themselves in advance to abide by its decisions when they have 
doubt as to the principles of law which are to be applied or which they 
may reasonably expect to be applied. Indeed, it is fair to say that one of 
the reasons why an international court of justice has not been established 
heretofore, although its necessity or advisability has long been recognized, 
is the fear entertained by many of the nations, and not the least important 
ones, that without a preliminary agreement upon the principles of justice 
expressed in rules of law, it would be asking them to take a leap in the 
dark, which they are unwilling, if not unable, to do. The situation is very 
different in the case of a court or tribunal of arbitration. In each instance, 
the tribunal has to be constituted, and in the special agreement constitut- 
ing it there is necessarily an agreement upon the rules of law to be observed 
in the decision of the particular case. The rule may be stated specifically, 
or generally as the principles of international law found to be applicable, or 
the principles of equity, or the national laws in so far as they are not incon- 
sistent with the rules of international law or the principles of equity, very 
frequently called absolute equity. The parties to the dispute submitting 
it to this form of peaceful settlement are enabled to state not only the 
facts of the case and reach an agreement upon the case to be presented, 
but also to agree upon the principles of law or equity, if they exist, which 
are to be applied, or which they may create and prescribe in advance, if 
they do not exist, with the distinct understanding that they are to be 
applied by the members of the tribunal. 

Perhaps the most important illustration of this method of procedure is 
the agreement for the submission of the so-called Alabama claims to arbi- 
tration. The high contracting parties, Great Britain and the United States, 
were able to agree to the rules which should be applied. Great Britain 
maintained that no violation of the then accepted canons of neutrality had 
been violated. The United States, on the contrary, insisted that the rules of 
international law then existing had been violated and that Great Britain was 
liable to damages. As, however, the two countries were anxious to have 
the disputes removed from their foreign relations, which were greatly embit- 
tered by the failure to settle these claims, their statesmen made up their 
minds to submit them to arbitration. Therefore, they concluded the 
Treaty 'of Washington of May 8, 1871, largely for this purpose. They 
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agreed upon certain rides now known as the Three Rides of Washington, 
which the arbitrators were to apply and by their application to decide the 
disputes regarding the claims. Great Britain, however, stood its ground 
and stated in the text of the agreement that it did not admit the rules were 
law at the time of the commission of the acts which gave rise to these pro- 
tracted controversies between the two nations. 

This is a very interesting illustration of the cautious way in which 
nations proceed. They are unwilling to submit their controversies, big or 
little, to a mixed 6ommission or tribunal of arbitration without having an 
adequate guarantee in advance that the decisions to be rendered bear some 
appreciable relation to the views of the parties submitting the disputes. 
This is the method of arbitration with which we are fortunately familiar. 

In resorting to arbitration the parties, as a rule, have control of the 
appointment of the judges to form the temporary tribunal, and they also 
have control of the principles of law or of equity to be applied in settling the 
dispute; whereas in a court organized as a. court and functioning as a court, 
following the standard of judicial procedure as distinct from diplomatic 
propriety, the parties in litigation may have no guarantee, or do not have a 
sufficient guarantee in the present condition of affairs, that certain princi- 
ples to which they ascribe the force of law will, as a matter of fact, be recog- 
nized anil applied to the decision of the case. Hence, the great difficulty 
in constituting an international court of justice which shall apply principles 
of law as accurately and impartially as our municipal courts of justice are 
in the habit of doing. 

There was no doubt in the minds of the delegates assembled at the 
Second Hague Peace Conference that an international prize court was 
needed and that it could be formed. There was a large body of law, 
known as prize law, at hand. It was felt that the law of prize as existing 
did not or might not cover the entire field. It was agreed, however, in the 
interest of the proposed institution, that its decisions should be according to 
treaties, if there were treaties between the litigating parties, or according 
to the principles of international law, if there were generally recognized 
principles of international law; and if these did not exist, then, according to 
the principles of equity, without defining them, which would be laid down 
by the court and applied to the disputes. Curiously enough, this proposi- 
tion was made by the British Government, accepted by the conference and 
incorporated in Article VII of the Prize Court Convention. But after the 
convention was signed and the British Government considered seriously 
the question of its ratification, a doubt arose in the minds of British states- 
men and publicists as to the wisdom of becoming a contracting party to a 
permanent international court of prize without an agreement upon the law 
which must of necessity be administered by that tribunal. 

Now there is prize law and prize law, or rather there was then, inasmuch 
as the Allied Powers seem to have adopted substantially the same princi- 
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pies in deciding the cases which have arisen out of the World War. There 
was, however, a great difference in 1907 between what might be called the 
English or Anglo-American system, for our law, in matters of prize, is much 
the same, and what may be appropriately called the Continental system 
of prize law. Our English cousins were, therefore, confronted with the 
dilemma of accepting the tribunal and investing the judges of that court 
with the power of deciding what principles should be applied if there were 
no principles generally recognized, and, in the absence of principles of invest- 
ing the court with the power of determining what the judges would, in their 
wisdom, call equitable principles. 

Great Britain very properly refused to go into a court of that kind with- 
out an understanding upon the law to be observed, because so to do would 
be in effect, if not in form, to invest the judges of the proposed court with 
legislative as well as judicial powers. Therefore, a conference of some ten 
of the leading maritime Powers was called. Their representatives met in 
London in the winter of 1908-1909, to agree upon the rules of prize law, 
which were to be followed by the court in the determination of cases to be 
submitted by the contracting parties. Agreement was reached by the Lon- 
don Naval Conference upon certain fundamentals. But again it was found 
that in some important respects the rules embodied in the so-called Declara- 
tion of London departed from what Great Britain had considered as neces- 
sary in the past, and which might be required in the future. Great Britain, 
therefore, withheld its assent to the Declaration, so that the condition 
upon which the prize court was to be established failed, and the court did 
not come into being. 

This is precisely the situation which confronts the world at the present 
day. It wants an international court of justice, of limited jurisdiction and 
of definite rules of law. To draft a project for this court, to determine its 
jurisdiction and the rules of law, the Advisory Committee of Jurists chosen 
from ten different nations, which met at The Hague last summer, and of 
which the President of this Society was a member, agreed upon certain 
categories' of jurisdiction within which the parties to the creation of the 
court were to allow themselves to be sued. It was hoped that the Powers 
accepting the project would agree in advance to come before the court, in 
cases falling within the agreed jurisdiction, at the instance of any contract- 
ing party, which would be called in terms of municipal law the plaintiff or 
complainant, and that they would also agree in advance that the dispute 
within the accepted jurisdiction of the court was to be settled by the rules 
of law set forth in the project. The court would be one of limited jurisdic- 
tion, but within the limits binding upon all the parties. 

Let me read Article 34, supplying the court with obligatory jurisdic- 
tion, and Article 35, prescribing the rules of law for all cases falling within 
this jurisdiction. The cases involve "(a) the interpretation of a treaty; 
(b) any question of international law; (c) the existence of any fact which, 
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if established, would constitute a breach of au international obligation; 
(d) the nature or extent of reparation to be made for the breach of an inter- 
national obligation; (e) the interpretation of a sentence passed by the 
court." In deciding these disputes of a legal nature, Article 35 provides 
that the court should, within the limits of its jurisdiction, as defined in Arti- 
cle 34, apply in the order following: 

(1) International conventions, whether general or particular, 
establishing rules expressly recognized by the contesting states; 

(2) International custom, as evidence of a general practice, which 
is accepted as law; 

(3) The general principles of .law recognized by civilized nations; 

(4) Judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for the deter- 
mination of rules of law. 

There was some discussion in the Advisory Committee, I understand, 
whether the new court should exercise the functions of a prize court. Al- 
though the reporter does not mention the subject in his report on the labors 
of the committee, it was understood that prize cases would not necessarily 
go before the proposed Court of International Justice, but to the prize court 
agreed upon by the Second Hague Peace Conference, which is one day to 
be installed in The Hague. When the project of the Advisory Committee 
was considered by the Council of the League of Nations, the possibility 
that prize cases might find their way to the Court of International Justice 
was called to the attention of the Council, and a proposal was made to mod- 
ify it so as to exclude prize causes from its jurisdiction. 

The larger Powers, however, were unwilling to accept obligatory juris- 
diction of the court, even with this modification, and the Assembly of the 
League of Nations struck out Article 34, providing for an obligatory juris- 
diction within certain limits. By so doing, it changed the entire character 
of the institution. The court was indeed to have jurisdiction, but it was 
only to extend to the cases which the parties should agree to refer to it, and 
to cases which were specially provided for in treaties and conventions in 
force. That is to say, a resort to the court is made to depend upon a special 
agreement of the parties in each case, with the result that the tribunal, 
which was to be a court in the municipal sense of the word, becomes prac- 
tically a tribunal of arbitration with a permanent personnel. Happily, the 
matter does not rest here. It was found possible to find a way out of the 
difficulty, which would release the Powers which did not care to be bound, 
and which would bind the Powers which were willing to accept obligatory 
jurisdiction, by means of a very ingenious protocol, which permits the Pow- 
ers in signing the project as revised by the* Assembly to accept the original 
Article 34 of the project. In thus binding themselves to resort to the 
tribunal within the limit specified, they restore the judicial character of the 
court for the nations so agreeing. This was an admirable solution of a 
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very difficult problem, and it was apparently done in the hope and in the 
expectation that the experience to be had with the tribunal in these matters 
would convince the big nations that they could safely join the smaller states 
in accepting obligatory jurisdiction within prescribed limits. 

But the question remains, how can the scruples of the larger Powers be 
met and overcome? The president of this Society, in addressing the Com- 
mittee of Jurists at The Hague, called attention to the position of the larger 
Powers, on the one hand, and the smaller Powers, on the other. The larger 
Power is renouncing much and gaining little. The smaller Power, however, 
is renouncing little and gaining much. The reason is that the larger Powers 
by such an agreement renounce the right of going to war or of prosecuting 
their pretensions by force of arms, which they could otherwise do and have 
been in the habit of doing; whereas the smaller Powers, which are unable to 
apply force of arms against the larger nations, obtain the guarantee that 
within the limits of obligatory jurisdiction their cases are to be settled by 
judicial procedure according to known rules of law, instead of being settled 
by force. These views found favor with the committee, and they therefore 
adopted a resolution, drafted by the president of this Society, providing for 
conferences at stated intervals for the purpose of reaching an agreement 
upon the rules of international law to be applied by the court. The final 
clause of Mr. Root's proposition was not included within the resolution as 
voted, but it is so pertinent to the matter in hand and itself makes the argu- 
ment, that I should like to read it to you. It is thus worded: 

Your Committee has reported a project for a Permanent Court 
with general jurisdiction for the decision of all justiciable questions 
between states submitted to it with the voluntary consent of parties, 
and with obligatory jurisdiction limited to the decision of the questions 
described in the 13th article of the Covenant of the League of Nations 
as arising under treaties and under the accepted rules of international 
law. 

It is believed that the operation of the conferences now recom- 
mended will be continually to extend the domain of international law 
and thus continually to enlarge the obligatory jurisdiction of the court 
without losing the definite limits necessary to guard against the arbi- 
trary exercise of power. 

And it is believed that these institutions for the application of law 
to the affairs of nations, together with the present permanent Court of 
Arbitration at The Hague retained for the disposal of questions properly 
subjects for arbitration as distinguished from strictly judicial action, 
will constitute a complete system for the effective and progressive 
observance of the rule of public right as the controlling force in the inter- 
course of nations. 

Now, ladies and gentlemen, if international law be, as has been so finely 
and authoritatively stated by Mr. Chief Justice Marshall in the case of 
The Antelope, decided by the Supreme Court of the United States in 1825, 
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the rule of conduct of all nations, because expressly adopted by all, and if 
no nation or group of nations can make a law for others, inasmuch as every 
nation is required to accept the rule before it is bound by the rule, it would 
seem to be necessary that the nations should meet in conference from time 
to time, and at stated intervals, where they could take up and discuss by 
their accredited delegates questions which have heretofore been regarded as 
political, or which have not hitherto been expressed in terms of law. Little 
by little these questions should, by agreement of the nations, be transferred 
from the political domain to the judicial forum, so that in the terms of the 
resolution, the jurisdiction of the court would be extended and extended in 
accordance with the expressed will of the nations meeting in common coun- 
cil. Therefore, these gatherings were to be Conferences for the Advance- 
ment of International Law, and held at stated periods in order to determine 
what subjects be transferred from the political or the diplomatic domain to 
the court in order to be passed upon and to be decided as judicial questions. 

You will, I am sure, agree with me, ladies and gentlemen, that this 
process is so reasonable in itself that it does not need authority to be in- 
voked in its behalf. Its reasonableness is its best argument. Nevertheless, 
authority exists and this resolution is supported by a very famous decision 
of the Supreme Court of the United States, in which Mr. Justice Baldwin, 
speaking for the court, in delivering a judgment in the case of Rhode Island 
v. Massachusetts, decided in 1838, and contained in the eleventh volume of 
Peters Reports of that august tribunal, said not merely the first but the 
last word on the subject. He sketched the growth of law, showing how 
questions, which were political in the English system of law, with which we 
are naturally most familiar, were gradually transferred from the jurisdiction 
of the King in his Council to courts of justice, and lost their political charac- 
ter in the process. The learned justice, speaking with the approval of the 
court, felt himself justified in concluding that the mere fact of agreeing to 
the submission of controversies to a court of justice, constituted in accord- 
ance with the municipal system and applying principles of law and equity, 
changed the nature of the controversies, so that what was before a political 
question, depending upon arbitrary discretion, became a judicial question, 
depending upon a rule of law. 

The purpose of the resolution of the Advisory Committee adopted last 
summer at The Hague was to do on an international scale what had been 
done on a smaller national scale : to transfer certain questions to a court 
of justice of their own creation to be decided by such a court with a body of 
law known in advance, to the end that the conduct of nations may be 
guided by rules of law instead of that greater or lesser force which nations 
have at their disposal, and that the society of nations may become, in the 
language of the Massachusetts Bill of Rights, "a government of laws and 
not of men." 



